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A. Coverage

Homestead and Other Exemptions, commonly referred to as the garnishiges stae
contained in § 34-29 and § 34-33, Chapter 4, of the Code of Virginia. They apply to both private
and public employees and also include independent agents/subcontractors (8 34-29(d)(1)).

B. DOLI'S Responsibility

The Homestead and Other Exemptions Law requires the State Commissioakoioahd
Industry to prescribe by regulation the multiple of the federal minimum hourlg e@gjvalent
in effect to that prescribed by § 206(a)(1) of Title 29 of the United States Coffiecinas the
time earnings are payable (8 34-29(a)(2)). All other matters surroundinghgaemts are to be
handled by the courts. DOLI does not accept garnishment complaints.

DOLI will continue, however, to answer questions concerning garnishment. Thisesisrsiill
being offered, because there is no public forum, other than DOLI, that can agdostezs)

C. Definitions

1. “Garnishment” means any legal or equitable procedure through which earhargs
individual are required to be withheld for the payment of any debt. Most garnishmeentade

by court order under which a creditor seeks to require an employer to withhold a portion of a
employee’s wages. The amount withheld is required to be paid directly to the cocint tieém
disperses it to the creditor.

2. “Disposable earninggheans that part of an employee’s earnings remaining after
deductions from those earnings of any amount required by law to be withheld. The only
amounts allowed to be deducted to determine disposable earnings for purposeshohgatnis
are the following:

(1) Federal income tax withholding deductions.

(2) Federal social security tax deductions.

3) State and city withholding deductions.

Examples of deductions which are not allowed to be taken into account for the purpose of
determining “disposable earnings” are:

(2) Deductions to purchase savings bonds.
(2) Deductions for contributions to religious, charitable, or educational

organizations.
3) Deductions for union dues and union initiation fees.
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4) Deductions for health and welfare premiums, including company
retirement programs.

(5) Deductions for board, lodging, or other facilities furnished to an employee
by the employer.

(6) Deductions for the purchase of stock in the employer’s corporation.
(7) Deductions pursuant to a voluntary assignment of wages by an employee.

(8) Deductions to repay loans or payroll advances made to the employee by
the employer.

(9) Deductions for merchandise purchased from the employer.

(10) Wage assignments effected under federal or state law and executed by t
courts or governmental agencies.

(11) Other levies or garnishments.

3. “Earnings” means compensation paid or payable for personal services vead#ter
wages, salary, commission, bonus, or otherwise, and includes periodic payments ionagoens
retirement program. The term “earnings” is given its widest scope unde2® Jaollar value

of meals and lodging furnished by an employer to employees is regardathiag®for

purposes of garnishment. Tips are not usually regarded as earnings, becalossadtgzass
through the hands of the employer. One rule that can usually be used to determingséa
subject to garnishment is to determine whether the item of compensation is edriiyathe
employer, that is to say, it passes through the employer’s hands for distrittuthe employee.

The term “earnings,” however does not include the following items which arepgxunder
federal and state law:

Q) Social security benefits and supplemental security income (42 U.S.C. § 407).
(2) Veterans benefits (38 U.S.C. § 3101).

3) Federal civil service retirement benefits (5 U.S.C. § 8346).

(4) Annuities to survivors of federal judges (28 U.S.C. § 376(n)).

(5) Longshoremen and Harborworkers Compensation Act (33 U.S.C. § 916).

(6) Black lung benefits.
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Exemptions listed under 1 through 6 above may not be applicable in child support and alimony
cases (42 U.S.C. § 659).

(7)

(8)

9)
(10)

(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)

4.

Seaman’s, master’s or fisherman’s wages, except for child support or spgsait and
maintenance (46 U.S.C. § 1109).

Unemployment compensation benefits (8 60.2-600, Code of Virginia). This exempt
may not be applicable in child support cases (8 60.2-608, Code of Virginia).

Public assistance payments (8 63.1-88, Code of Virginia).

Homestead exemption of $5,000 in cash (8 34-4, Code of Virginia). This exemption may
not be available in certain cases, such as payment of rent or services ofradabore
mechanic (8§ 34-5, Code of Virginia).

Property of disabled veterans - additional $2,000 cash (§ 34-4.1, Code of Virginia).
Workers’ Compensation benefits (8 65.2-531, Code of Virginia).

Growing crops (8 8.01-489, Code of Virginia).

Benefits from group life insurance policies (8 38.2-3339, Code of Virginia).
Proceeds from industrial sick benefits insurance (8 38.2-3549, Code of Virginia).
Assignments of salary and wages (8 55-165, Code of Virginia).

Benefits for victims of crime (8 19.2-368.12, Code of Virginia).

Preneed funeral trusts (8 54.1-2823, Code of Virginia).

Certain retirement benefits (8§ 34-34, Code of Virginia).

“One indebtedness” refers to a single debt regardless of the number offasiesr

proceedings brought for its collection.

5.

“Subjected to garnishment” means actual withholding of the employegés\iar a

debt. Mere receipt by an employer of a garnishment order does not constitueetéealiby
garnishment.” The employee is “subjected to garnishment” only when it is gatadlicted
from his earnings.

B.

1.

Restrictions on garnishment amounts as prescribed in subsection (a) @f Sée2O:

The maximum part of an individual’s total disposable earnings in any workweelk whi
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are subject to garnishment may not exceed the lesser of 1) 25 percent of the digzrsais
for that week or 2) the amount by which the disposable earnings for that weekeA0etimes
the federal minimum hourly wage prescribed by the Fair Labor Standards Afeicinat the
time the earnings are payable (currently this is $5.85 an hour or $234.00 per week). The
Commissioner of Labor and Industry prescribes the multiples in effect whicll Wweul
applicable to pay periods longer than a week.

2. The maximum amounts of an employee’s aggregate disposable earnings whibsh ma
garnished in a pay period for an ordinary debt are as follows:

(1)  WEEKLY

Disposable earnings of $234.00 (40 x “X” (federal hourly minimum) or less:
NONE may be garnished.

MAXIMUM 25%, after ensuring that the employee retains at least 40 x Xréekdeurly
minimum), which is currently $234.00

2 BI-WEEKLY
$468.00 (40 x 2 weeks x “X” (federal hourly minimum) or less:
NONE

MAXIMUM 25%, after ensuring that the employee retains at least 40 x 2 we¢K#exleral
hourly minimum), which is currently $468.00

(3) SEMI-MONTHLY

$507.00 (40 x 2.16665 weeks x “X” (federal hourly minimum)) or less:
NONE

AMOUNT ABOVE $507.00

MAXIMUM 25%, after ensuring that the employee retains at least 40 x 2.16665 w&eks x
(federal hourly minimum), which is currently $507.00

For purposes of this formula, a semi-month is considered 2.16665 weeks.
4 MONTHLY

$1,014.00 (40 x 4.3333 weeks x “X” (federal hourly minimum)) or less:
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NONE

MAXIMUM 25%, after ensuring that the employee retains at least 40 x 4.3333 weeks x
(federal hourly minimum), which is currently $1,014.00

For purposes of this formula, a month is considered 4.3333 weeks

(55 NO SET PAY PERIOD

In the case of disposable earnings which compensate employees for pensaced sendered in
a pay period longer than 1 month, the weekly statutory exemption formula must be itnadsfor
to a formula applicable to such earnings providing equivalent restrictions orgamagehment.
For example, disposable earnings for 10 weeks is represented by the follormingat

40 x 10 weeks x “X” (federal hourly minimum): NONE CAN BE GARNISHED

More than 40 x 10 weeks x “X” (federal hourly minimum): ONLY THE AMOUNT ABOVE 4
x 10 weeks x “X” (federal hourly minimum) CAN BE GARNISHED

C. Maximum Amounts Which May Be Taken Under Child Support Orders and Othdr Lega

Proceedings
1. The restrictions in subsection B do not apply to any order for the support of amy pers
issued by a court of competent jurisdiction or in accordance with adminisipadieedure,
which is established by state law, which affords substantial due proceésshiah is subject to
judicial review. The restrictions for such support orders are:

(1) Fifty percent (50%) of the employee’s disposable earnings may lreuader the

support order if the employee is supporting another spouse or dependent other than the

one for whom the support order is issued.

(2) Fifty-five percent (55%) of the employee’s disposable earnings mizakée if the
employee is supporting another spouse or dependent other than the one for whom the
support order is issued, and the employee is 12 or more weeks in the arrears.

3) Sixty percent (60%) of the employee’s disposable earnings may Ineftétke employee

is not supporting another spouse or dependent other than the one for whom the support

order is issued.

4) Sixty-five percent (65%) of the employee’s disposable earnings makdre if the

employee is not supporting another spouse or dependent other than the one for whom the

support order is issued, and the employee is 12 or more weeks in the arrears.

Note: The support order will indicate whether 50, 55, 60, or 65 percent of the disposable
earnings should be withheld.
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2. The garnishment exemptions do not apply to any order of any court of bankruptcy under
Chapter XllI of the Bankruptcy Act; therefore, 100% of disposable earnings bewlithheld.

3. The garnishment exemptions do not apply to any debt due for any local, state, or federa
tax; therefore, 100% of the disposable earnings could be withheld.

Note: The restrictions for bankruptcy and tax debts are not provided for under 834-29. These
amounts are determined by the applicable bankruptcy and tax laws. You shouldredvise t
inquirer to contact the appropriate bankruptcy court or tax department foicalaoii of the
amount to be withheld.

D. Date wages paid or payable controlling. The date that disposable eaneipgsd or
payable, and not the date the Court issues the garnishment order, is controllingnmdeger

the amount of disposable earnings that may be garnished. For example, when a withéolding i
made after July 24, 2007, under a garnishment order issued by a court before July 24, 2007,
weekly disposable earnings in the amount of $234.00 or less would not be subject to
garnishment, even though the order was issued when the restriction protected theasmalié

of $206.00.

E. Discharge for one indebtedness:

Subsection (f) of §34-29 prohibits an employer from discharging any employaesbdsa
earnings have been subjected to garnishment for any one indebtedness. Howeestjdhis
does not prohibit discharge if the employee’s earnings are subjected ttigmtigor a second
debt. If an employee on being advised that garnishment is being considered, olgi@asea
from the creditor before there is an actual withholding of earnings for a sedainthdesarnings
have not been subjected to garnishment. The law does not expressly provide any tatienimi
between a first and second indebtedness. Where considerable time such ass gleqsed
between garnishments for one debt and garnishments for another debt, the first indelnegne
no longer be a material consideration in the discharge. Determination in sucts caads on
the basis of all facts in the situation.

F. The term garnishment is synonymous with wage assignment, taxniiebaakruptcy
order. Regardless of the title of the legal instrument being used to directriimggaf an
individual to a creditor, in no event may the amount of an individual's disposable earnings
exceed the amounts specified in subsections B and C of this section.

G. Section 20-79.3 (8) relating to support orders states: “That the order shall bate pri

over any other types of liens created by state law against such earroegs,that if there is

more than one court or administrative order for withholding for support against an obligor, the
employer must honor the terms of the earliest received order and subsequentatdees s
honored in the order of receipt to the extent that the amounts withheld, when combined, do not
exceed the maximum limits imposed under § 34-29 as specified in the order being honored.”
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When there is more than one garnishment in effect, state and/or federal lae tieeyibe
handled in accordance with the following priority listing:

1. Support Order (Support Order takes priority over tax lien, provided the support order is
made before the date of the tax levy.)

2. Tax Lien

3. Bankruptcy Order
4, Ordinary Debt

H. Case Examples

1. An employee’s gross earnings in a particular week are $240.00; if, afteridesluct
required by law, the disposable earnings are $210.00, the employee’s earningsg by
garnished in any amount because the disposable earnings in a particularenes& tran
$234.00.

2. An employee’s gross earnings in a particular workweek are $280.00; afteriaesiuct

required by law, the disposable earnings are $240.00. Only the amount over $234.00 may be
garnished. For disposable earnings of $240.00, only $6.00 may be deducted for the garnishment
in this week. The remaining $234.00 would be paid to the employee.

3. An employee’s gross earnings in a particular workweek are $400; after deductions
required by law, his disposable earnings are $350. In this week, 25 percent of the disposabl
earnings may be deducted for the garnishment, or $87.50. The employee would receive $262.50.

4, A garnishment order is received on Wednesday requiring wages earned up to that day
be withheld. The employee is paid $70.00 a day. Since less than $234.00 has been earned, no
garnishment is permitted. However, if another garnishment order is receivedhehe

workweek is completed, the employer should withhold on the basis of the earnings fairéhe e
week.

5. An employee paid bi-weekly has disposable earnings of $400.00 for the first week and
$200.00 for the second week of the pay period, or a total of $600.00. In a bi-weekly pay period
when disposable earnings are above $468.00, 25 percent may be withheld for the garnishme
does not matter that the disposable earnings in the second week are less than $234.00 - 25
percent of the $600.00 is subject to garnishment.

6. An employee on a $500 weekly draw against commissions has disposable earhings eac
week in the amount of $400. Commissions paid monthly total $4,000 for the month after
deductions required by law. Each draw and the balance due at monthly settlemepaiately
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subject to the law’s restrictions. Thus, 25 percent of $400 or $100 may be deducted from each
draw for the garnishment. At the end of the month, the $1600 previously drawn is subtracted
from the $4,000 settlement figure, and 25 percent of the balance ($2,400) or $800 may be
withheld for garnishment.

7. An employee who has $150 disposable earnings (gross weekly less taxegsbecom
subject to garnishment issued by the court directing the employer to withhold $&0dor ¢

support. The employee is not supporting another spouse or child other than the one represented
in the court order nor is there any indication in the court order that the empldyeerisnore

weeks in the arrears. Since the employer may withhold up to 60 percent of the ersployee’
disposable earnings, the $60 may be legally withheld. However, no additional withhokding

be made that week if another garnishment order resulting from an ordinary dedgaqusently
received.

8. An employee who has $150 weekly disposable earnings becomes subject to gatnishme
directing his employer to withhold $80 for alimony. The employee has rexamd is

supporting another dependent other than the one represented in the court order. The court order
does not indicate the employee is 12 or more weeks in the arrears in alimonyisay8iece in

this instance the employer can only withhold 50 percent of the employee’s dispemalngs,

only $75.00 can be legally withheld.

9. An employee’s gross earnings for a week are $400. Prior to receivingshgant, the
employer has received a wage assignment from the Department of SodiegsS® deduct

$102 a week or 50% of disposable earnings, whichever is less, for child support. Onbataxe

be deducted from gross wages to determine disposable earnings for the purgasgsiohent.

After the tax deductions, the employee has $340 disposable earnings. The $102 id deducte
the wage assignment ($102 is less than 50% of the disposable earnings figure off £540).

or more of an individual's disposable earnings are being withheld for a support déks (in t
example, 30% or $102 is being withheld), no additional amount may be withheld for an ordinary
debt.

10. If 45% of an individual's disposable earnings are already being deductéxddor c

support, and a state tax lien is received for 70% of the individual's disposable eavnlggs

55% of the disposable earnings can be applied to the tax lien. Support orders have priority over
tax liens.

11.  Assume an employer is withholding 25% for a garnishment on an ordinary debt. A
support order is subsequently served on the employer for more than 25%. The support order has
priority under Virginia law and should be honored. No additional amount can be deducted for

the first garnishment.

12. Assume an employer is withholding 25% for a garnishment on an ordinary debt. The
employer receives notice of the commencement of a bankruptcy case involvingptbges.
The employer must stop withholding wages pursuant to the garnishment. The whieklw
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prior to the bankruptcy should be submitted to the court that issued the garnishment summons,

with notice to the employee, the employee’s bankruptcy attorney, the bankrugteg tand the
judgment creditor.

13.  Assume an employer is withholding 25% for a garnishment on an ordinary debt. The
employer then receives a second garnishment for an ordinary debt. Theesmplgy continue

to honor the first garnishment even after the return date until it is paid in full, providekeha
first judgment creditor renews the first garnishment without a lapse in pepag.

l. Fees for Garnishment Summons

1. Employers may deduct a fee of up to $10.00 from a judgment-debtor employaehfor e
garnishment summons it processes.

2. Employers may deduct a fee of $5.00 each and every time a deduction is made in
accordance with a child support order.

3. Employers may deduct $20.00 for each tax lien it processes.
J. Exemption of Wages of Minor from Garnishment

The wages of minors shall not be liable to garnishment or otherwise liable to/therpaf the
debts of parents (8§ 34-33).

K. Procedures
1. DOLI does not accept claims for excessive amounts being withheld festgaemt.
2. If it is determined that excessive amounts have been withheld from an emgployages

for garnishment, the Representative should do the following:

(1) Advise the employee to ask the employer to call the Representatiustfactions so
that a correction can be made in the amount being deducted.

(2) If the employer will not comply, instruct the employee to file thergten claim form
that comes with a garnishment summons, with the court.

3) If Nos. (1) and (2) do not bring the employer into compliance, advise the emhaye
he or she will have to seek the assistance of an attorney, because DOLI does & have t
authority to proceed further.

3. The Federal Garnishment Law (Consumer Credit Protection Act) is edfoyche
Wage and Hour Division of the U. S. Department of Labor. In Virginia, an exemoti state
regulated garnishment has been granted; therefore, the Virginia caarm ygorces the
limitations on the amounts that may be garnished in a pay period, but not the reswittions
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discharge from employment. Any inquiries surrounding alleged discharge for ones ks
should be referred to the closest office of the Wage and Hour Division of the U. Stniergar
of Labor.

4, DOLI staff will continue to provide assistance to employers, employedstiaer
interested parties in the areas covered by this section while enforcerenta the courts.



